
he phrase “water supply crisis” is 
often used to characterize the 
water-related problems that are 
faced by many countries around 
the world. But is the problem a lack 

of supply—or inefficient water management? 
The distinction is important. Granted, there 
are parts of the world where the available 
water supply is not adequate for the popula-
tion. However, it is too often assumed that 
there is not enough water to go around because 
shortages develop under status quo water man-
agement strategies, when, in fact, new 
approaches could result in a more efficient 
allocation of water resources. 

Consider the western United States, where 
throughout its history, the population has 
been affected by water supply. As an example, 
the Anasazis, ancestors of the modern Pueblo 
Native-Americans now living mostly in New 
Mexico and Arizona, inhabited the Four Cor-
ners area of the Southwest from 1 A.D. until 
they disappeared around 1300 A.D. After 
studying tree-ring records from the area, 
anthropologists speculate that their disappear-
ance may be related to a prolonged drought. 
Today, modern water supply infrastructure 
delivers water hundreds of miles to semiarid 
and desert locales in the area for vast agricul-
tural irrigation and use by millions of inhabit-

ants. Emerging challenges, however, such as 
the oversubscription of the Colorado River 
and environmentally based limitations on 
water conveyances through the San Joaquin/
Sacramento River Delta in California, are 
prompting many to question whether current 
water use in the West can be maintained. It 
can be sustainable, but only if significant man-
agement improvements are made. Here are a 
few considerations:

• Institutional legal policy must be adapted to 
encourage conservation and exchange of lower- 
value uses of water for higher-value uses; 

• Water must be priced to reflect the true 
cost of its capture, treatment, and conveyance, 
which must include internalization of exter-
nalities and the opportunity costs of competing 
water uses;

• Innovative water management techniques 
such as efficient water transfers and conjunc-
tive use of surface water and groundwater 
resources, must be facilitated;

• Advanced technologies such as water 
recycling and desalination must be employed 
where cost-effective; and

• In-stream and environmental demands 
must be effectively considered and balanced in 
the management regime.

These considerations share a common basis 
in institutional legal policies toward water 
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resource allocation. Effective and efficient 
water management should combine public 
interest regulation with clearly defined rights 
to use water resources. State laws are typi-
cally oriented—at least theoretically—
toward this end. They typically recognize the 
public regulatory role over the water resource 
itself, often declaring that the corpus of the 
resource (i.e., the molecules of water) is 
“owned” by the people of the state, while 
providing that individuals can acquire a pri-
vate right to use the water in the manner 
provided by law, e.g., California Water Code 
§ 102; State of California v. Riverside 
County Superior Court, 78 Cal. App.4th 
1019, 1031-32 (2000). 

This duality between the public regulatory 
role and the private right of use (referred to as 
usufructuary rights) is often misunderstood, 
even though it is critical to stretching scarce 
water resources for the maximum social good. 
A public regulatory role must be present in the 
initiation of a water right and its perpetual use 
to ensure that the public interest is protected 

and to coordinate use of common supplies. It 
is equally essential that water rights are clearly 
defined to provide the requisite certainty to 
facilitate investment in capital and planning 
for innovative water management techniques 
and efficient water transfers among competing 
water users, e.g., State of Arizona v. State of 
California, 460 U.S. 605, 620 (1983); Waters 
of Long Valley Creek Stream System, 25 
Cal.3d 339, 355 (1979).

Substantial improvements to water man-
agement can be achieved when clearly defined 
water rights are established under the aus-
pices of public-interest regulation. Multiple 
forms of water transfers are possible. For 
example, conservation improvements can be 
funded by transfer proceeds to establish sur-
plus water savings for transfer. Dry-year fal-
lowing and transfer arrangements can simi-
larly provide mutual advantage for the 
transferor and transferee. Another example 
is groundwater substitution transfers in 
which groundwater pumping from healthy 
aquifers is substituted for surface water deliv-
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eries during dry years to facilitate the interim 
transfer of the surface water supply to users 
that do not possess access to stored groundwa-
ter supplies. 

Clearly defined water rights also allow the 
state to coordinate the management of extrac-
tions from a common supply in a sustainable 
fashion. Indeed, managed individual rights are 
the principal means to avoid the “tragedy of 
the commons”(a dilemma in which multiple 
individuals acting independently in their own 
self-interest can ultimately destroy a shared 
limited resource even where it is clear that is 
is not in anyone’s long-term interest for this 
to happen) that plagues common resources 
such as water. (Hardin, 1968. The Tragedy of 
the Commons. Science, 162:3859). Likewise, 
with clearly defined rights to extract, store, 
convey, and use water, individual water users 
and purveyors can properly assess the costs 
and benefits of new water management tech-
niques, and with this clarity, commit the sig-
nificant capital and planning investments 
required. The ultimate result is to cause users 
to assess the costs and benefits of using, con-
serving, or transferring an additional unit of 
water, and thereby internalize the true costs 
and benefits of water use.

Some water management systems are 
already well developed to advance this trans-
parent water management. Certain prior 
appropriation legal systems in the West estab-
lish well-defined water rights and relatively 
efficient, regulated water markets to achieve 
the appropriate benefits. Likewise, court adju-
dicated surface and groundwater systems tend 
to provide similarly well-defined water rights 
accompanied by mature water markets. Inter-
state and interregional markets could also ben-
efit from further attention to impediments to 
efficient transfers. Such impediments, including 
third-party social consequences, environmental 

impacts, and access to water conveyance infra-
structure, are legitimate issues that must be 
given appropriate attention. They must, none-
theless, be addressed in a transparent manner 
to achieve maximum water use efficiency.

Improvements in local institution manage-
ment are also necessary. Many common sup-
plies are still unmanaged, causing severe ambi-
guity as to relative rights among the local water 
users—the quintessential commons in which 
Hardin’s tragedy, as cited previously, develops. 
This is particularly true in many groundwater 
systems, which tend to attract management 
and adjudication of rights only after overdraft 
conditions develop. 

Further, within large regional water distribu-
tors, such as Metropolitan Water District (Met-
ropolitan) of Southern California, there are 
untapped opportunities to harness water mar-
ket efficiencies. For example, under a proposal 
being advanced by Scott Slater, a partner at 
Brownstein Hyatt Farber Schreck, entities such 
as Metropolitan could borrow from the cap-
and-trade discussions in the field of air quality 
to create water conservation/augmentation 
credits. Each of Metropolitan’s member agen-
cies would receive a percentage allocation of its 
available supply. The members could then make 
investments in conservation and infrastructure 
improvements and establish a “conservation 
credit” to allow a transfer of water savings to 
another member. The conservation credit mar-
ket would function similarly to the carbon 
credit arena in which market opportunities 
allow entities with higher emissions levels to 
purchase carbon credits from those with lower 
emissions levels. Such a system is keenly needed 
because the marginal demand for water and the 
marginal utility of conservation and water aug-
mentation techniques differ among different 
locales within the Metropolitan system. The 
result of such a system would be for each mem-
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ber to efficiently assess the costs and benefits 
of its given allocation and the opportunities 
for conservation/augmentation and trade. 

There is a myriad of available strategies to 
stretch the efficient use of available water 
resources, including water recycling, desalina-
tion, conjunctive use and groundwater storage 
programs, irrigation efficiency technology, 
crop selection, distribution improvements, and 
municipal conservation such as waterless uri-
nals and other low-flow fixtures. Population 
growth, climate change and competing envi-
ronmental demands will only heighten the 
need for these strategies and technologies, and 
for other innovations. The institutional legal 
improvements discussed here are only a pre-
requisite to establishing the optimal economic 
incentives to achieve such innovations and 
best address the water management crises that 
the planet faces.

About Brownstein Hyatt 
Farber Schreck
Founded in 1968, the law firm of 
Brownstein Hyatt Farber Schreck prac-
tices in the areas of real estate, natural 
resources, public policy, corporate law, 
and litigation. Although the firm has 
played an integral role in water issues 
for the past decade, its recent merger 
with the California firm of Hatch & 
Parent has made it a dominant US law 
firm in the area of water law and policy. 
For more information about the firm’s 
water group, contact Mark Mathews at 
mmathews@bhfs.com or (303) 
223-1179 or Stephanie Osler Hastings 
at shastings@bhfs.com or (805) 
882-1412. To visit the firm’s website, go 
to www.bhfs.com.

waterlaw ww&&wwww&ww&&&ww&&wwwwww&&

2009 © American Water Works Association




